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DENNIS K. BURKE

United States Attorney

District of Arizona

Evo A. DeConcini Courthouse
405 West Congress St., Suite 4800
Tuscon, Arizona 85801-5040
Telephone (520) 620-7300

CAROLINE A. NEWMAN
Trial Attorney, Tax Division
U.S. Department of Justice

P.O. Box 683

Ben Franklin Station
Washington, D.C. 20044-0683
Tele;l>hone (202) 305-2558
Caroline.A.Newman@usdoj.gov
Western. TaxCivil@usdoj.gov

Attorneys for the United States of America

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

CHRISTOPHER D. MOORE-BACKMAN,
Case No. 4:09-cv-00397-TUC-BPV

Plaintiff,
V. REPLY MEMORANDUM IN
SUPPORT OF UNITED STATES’
UNITED STATES OF AMERICA MOTION TO DISMISS COMPLAINT
Defendant.

The United States of America, by and through its undersigned counsel, hereby submits this
Reply Memorandum in support of its Motion to Dismiss. (Dkt. #6.) Moore-Backman’s Complaint
seeks a refund of his 2007 federal income taxes on the sole basis that the Government’s collection
of federal taxes violates the Religious Freedom Restoration Act of 1993 (“RFRA”). (Dkt. #1, Compl.
991, 39—46.) The United States moved to dismiss the Complaint because the federal courts have
repeatedly rejected this argument as frivolous. E.g., Jenkins v. Comm’r., 483 F.3d 90, 92 (2d Cir.
2007) (“It is similarly well settled that RFRA does not afford a right to avoid payment of taxes for
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religious reasons.”)

Moreover, the Internal Revenue Service has already refunded to Moore-Backman the portion
of his 2007 federal income taxes to which he was entitled. The IRS properly applied the remainder
of Moore-Backman’s 2007 overpayment to his outstanding federal tax liabilities for the years 2001
and 2004. Moore-Backman’s opposition to the United States’ Motion to Dismiss does not dispute
the IRS’ authority to set off. See 26 U.S.C. § 6402(a), Treas. Reg. § 301.6402-3(a)(6), In re Davis,
889 F.2d 658, 661 (5th Cir.1989); Richmond v. Comm’r, No. 7438-04L, 2005 WL 2560805, at *6
(U.S. Tax Ct. Oct. 12, 2005) (“It is well settled that the IRS need only refund, or apply to the
taxpayer’s estimated tax, that portion of the overpayment that exceeds the taxpayer’s “outstanding
liability for any tax.”).

Instead, Moore-Backman’s opposition argues that federal taxes are a substantial burden to his
exercise of religion, and that the United States has not met its burden to establish that coliection of
federal taxes is a compelling Government interest and that it is accomplished through the least
restrictive means, as required under RFRA. The opposition further argues that the United States has
waived its sovereign immunity, in RFRA itself and in 28 U.S.C. § 1346(a)(1), for the specific
injunctive relief Moore-Backman seeks. These arguments are without merit. First, the Courts have

held that collection of federal taxes is a compelling Government interest, see United States v. Lee,

455 U.S. 252 (1982), and that voluntary compliance with the Internal Revenue Code is the least
restrictive means of enforcement, see Adams v. Comm’r, 170F.3d 173, 176 (3d Cir. 1999). Second,
the Anti-Injunction Act and Declaratory Judgment Act prohibit any relief restraining the collection
of federal taxes. See 26 U.S.C. § 7421,28 U.S.C. § 2201. For these reasons, and as discussed more
fully herein, this Court should grant the United States’ motion and dismiss the Complaint with
prejudice.
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ARGUMENT

A.  Moore-Backman’s claim under RFRA.

1. The legal standards under RFRA.

RFRA provides that the Government “shall not substantially burden a person’s exercise of
religion even if the burden results from a rule of general applicability” unless the government
“demonstrates that application of the burden to the person (1) is in furtherance of a compelling
governmental interest; and (2) is the least restrictive means of furthering that compelling
governmental interest.” 42 U.S.C. § 2000bb-1(a)-(b). To establish a prima facie RFRA claim, a
plaintiff must first establish that the activities the plaintiff claims are burdened by the government
action must be an “exercise of religion.” See RFRA § 2000bb-1(a). Second, the government action
must “substantially burden” the plaintiff’s exercise of religion. See id. “If the plaintiff cannot prove
either element, his RFRA claim fails.” Navajo Nationv. U.S. Forest Serv., 535 F.3d 1058, 1068 (9th
Cir. 2008) (en banc). |

Moore-Backman’s opposition discusses the recent cases Gonzales v. O Centro Espirita
Beneficent Uniao do Vegetal, 546 U.S. 418 (2006), and Navajo Nation v. U.S. Forest Serv., 535 F.3d
1058 (9th Cir. 2008) (en banc), which both analyzed claims under RFRA. In O Centro, the
Government defended a challenge to its prohibition of petitioners from receiving communion by
drinking a sacramental tea that contained hoasca (a Schedule I substance) regulated under the
Controlled Substances Act by arguing that the Act established a “closed regulatory system that
admits of no exceptions under RFRA.” 546 U.S. at 423, 434. The Court rejected this argument,
noting that RFRA requires the Government to demonstrate “that the corripelling interest test is
satisfied through application of the challenged law ‘to the person’—the particular claimant whose
sincere exercise of religion is being substantially burdened.” 546 U.S. at 430-31 (quoting RFRA
§ 2000bb-1(b)). To support its holding, the Supreme Court relied on the specific facts that the
statutory language in RFRA itself contemplated exceptions, and that a peyote (also a Schedule I

substance) exception had been in place since the inception of the Controlled Substances Act. Id. at

434-35.
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Contrary to Moore-Backman’s arguments, O Centro did not foreclose the Government’s so-
called “categorical approach” in all circumstances. See id. at 435 (“[T]he Government can
demonstrate a compelling interest in uniform application of a particular program by offering
evidence that granting the requested religious accommodations would seriously compromise its
ability to administer the program.); see also id. at 436 (“We do not doubt that there may be instances
in which a need for uniformity precludes the recognition of exceptions to generally applicable laws
under RFRA.”) Further, one court has even noted that “[w]e merely note our disagreement with
petitioner’s assertion that the Supreme Court’s recent decision in [Q Centro] breathes new life into
his otherwise unsuccessful argument under the Religious Freedom Restoration Act of 1993.”
Jenkins, 483 F.3d at 92 n.5.

In Navajo Nation, an en banc panel of the Ninth Circuit considered what constitutes a
substantial burden under RFRA, and it held:

Under RFRA, a “substantial burden” is imposed only when individuals are forced to

choose between following the tenets of their religion and receiving a governmental

benefit or {are] coerced to act contrary to their religious beliefs by the threat of civil

or criminal sanctions.

Navajo Nation, 535 F.3d at 1070. The Court further held that any burden imposed on the exercise
of religion that falls short of this standard is not a “substantial burden” within the meaning of RFRA.

See id.

Applying this standard, the Court in Navajo Nation analyzed claims by American Indians that

use of artificial snow, which contained recycled wastewater, on a portion of a public mountain sacred
in their religion desecrates the entire mountain, deprecates their religious ceremonies, and violates
their rights under RFRA. Id. at 1062—-63. The Court held that the Government’s use of recycled
wastewater did not impose a substantial burden under RFRA on the tribal members’ ability to
exercise their religion because it did not “coerce the Plaintiffs to act contrary to their religion under
the threat of civil or criminal sanctions.” Id. at 1070.

Contrary, to Moore-Backman’s argument, Navajo Nation does not preclude the Government

from collecting the federal taxes owed by Moore-Backman. Indeed, the Ninth Circuit concluded in
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Navajo Nation by noting that “under Supreme Court precedent, the diminishment of spiritual
fulfillment—serious though it may be—is not a ‘substantial burden’ on the free exercise of religion.”
Id. at 1070. As explained in more detail below, under RFRA and the standards announced by the
Supreme Court and the Ninth Circuit, Moore-Backman’s Complaint fails to state a claim upon which
relief can be granted.

2. Moore-Backman’s Complaint fails to state a claim upon which relief can be
ranted under RFRA and it should be dismissed with prejudice pursuant to
%‘ed. R. Civ. P. 12(b)(6).

~ To establish a prima facie RFRA claim, a plaintiff must present evidence sufficient to allow
a trier of fact rationally to find the existence of two elements. Navajo Nation, 535 F.3d at 1068.
First, the activities the plaintiff claims are burdened by the Government action must be an “exercise
of religion.” See RFRA § 2000bb-1(a). Second, the Government actidn must “substantially burden”
the plaintiff’s exercise of religion. Seeid. “If the plaintiff cannot prove either element, his RFRA

claim fails.” Navajo Nation, 535 F.3d at 1068.

In considering the United States’ Motion to Dismiss, all allegations in Moore-Backman’s
Complaint are to be viewed in the light most favorable to him and all material allegations must be
accepted as true. Big Bear Lodging Ass’n v. Snow Summit, Inc., 182 F.3d 1096, 1101 (9th Cir.
1999). Moore-Backman’s Complaint does allege that the Government’s collection of federal taxes
substantially burdens his exercise of religion (Dkt. #1, Compl. §941-46.) However, dismissal is still
appropriate because no relief can be granted under any set of facts that could be proven consistent
with the allegations set forth in the complaint. See Big Bear Lodging Ass’n, 182 F.3d at, 1101; see
also Fed. R. Civ. P. 12(b)(6).

Under Navajo Nation, Moore-Backman must demonstrate that he is being forced to choose
between following the tenets of his religion and receiving a governmental benefit or is being coerced
to act contrary to his religious beliefs by the threat of civil or criminal sanctions. See 535 F.3d at
1070. Moore-Backman’s only allegation to this end is that he was charged with civil federal tax
penalties for his outstanding 2001 and 2004 federal income tax liabilities. (Dkt. #1, Compl.

9911-12.) However, his 2001 and 2004 federal income tax liabilities are not at issue in this lawsuit.

-5-
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The Complaint seeks a refund of only Moore-Backman’s 2007 income tax liabilities. (Dkt. #1,
Compl. |1.) The IRS applied a portion of that refund amount to offset Moore-Backman’s liabilities
for the tax years 2001 and 2004. (Dkt. #1, Compl. §1.) This set-off was proper, and the IRS’
authority to do so is not challenged by Moore-Backman.

Moreover, even if the civil penalties assessed against Moore-Backman’s for his outstanding
2001 and 2004 federal income tax liabilities were before the Court, the Complaint’s dllegation that
they constitute a substantial burden of his exercise of religion fails to state a claim upon which relief
can be granted. Moore-Backman argues that federal taxes (and related civil penalties) are a
substantial burden to him because of his anti-war religious beliefs. However, the Supreme Court has
expressly rejected this argument:

If, for example, a religious adherent believes war is a sin, and if a certain percentage

of the federal budget can be identified as devoted to war-related activities, such

individuals would have a similarly valid claim to be exempt from paying that

percentage of the income tax. The tax system could not function if denominations

&g{evaitgﬁl\;gd tﬁ% iihfelllfggg ;Igeetlzilécf?ystem because tax payments were spent in a manner
United States v. Lee, 455 U.S. 252, 260 (1982). In Lee, the Court held that “[blecause the broad
public interest in maintaining a sound tax system is of such a high order, religious belief in conflict
with the payment of taxes affords no basis for resisting the tax.”

Although Moore-Backman correctly points out that Lee was not decided under RFRA, but
rather the Free Exercise Clause of the First Amendment to the United States Constitution, its findings
are nevertheless applicable because the Free Exercise clause “inquiry asks whether government has
placed a substantial burden on the observation of a central religious belief or practice and, if so,

whether a compelling governmental interest justifies the burden.” Hernandez v. Comm’r, 490 U.S.

680, 699 (1989). The Court in Hernandez stated that “Lee establishes that even a substantial burden

would be justified by the ‘broad public interest in maintaining a sound tax system,’ free of ‘myriad
exceptions flowing from a wide variety of religious beliefs.”” Id. at 699-700. Further, in O Centro,
a case decided under RFRA, the Supreme Court cited the Lee case as evidence that “the Government

can demonstrate a compelling interest in uniform application of a particular program by offering
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evidence that granting the requested religious accommodations would seriously compromise its
ability to administer the program.” O Centro, 536 U.S. at 435. Moore-Backman cannot establish
that the Government’s collection of federal taxes from him constitutes a substantial burden because
this argument is foreclosed by Supreme Court precedent. Because Moore-Backman cannot establish
this element of his claim under RFRA, it must be dismissed. See Navajo Nation, 535 F.3d at 1068
(“If the plaintiff cannot prove either element, his RFRA claim fails.”).

Finally, even if Moore-Backman could establish that the collection of federal taxes constitute
a substantial burden of his exercise of religion, his claim would still fail. Once a prima facie case
under RFRA is established, “the burden of persuasion shifts to the government to prove that the
challenged government action is in furtherance of a ‘compelling governmental interest’ and is

implemented by ‘the least restrictive means.”” Navajo Nation, 535 F.3d at 1068. Because it is well

established that “voluntary compliance is the least restrictive means by which the IRS furthers the
compelling governmental interest in uniform, mandatory participation in the federal income tax

system,” Browne v. United States, 176 F.3d 25, 26 (2d Cir.1999), Moore-Backman’s RFRA claim

must also fail on this basis.

B. Moore-Backman’s claim for injunctive relief.

Moore-Backman’s Complaint seeks relief in the form of an order “directing defendant to
accommodate plaintiff’s practice of religion and conscience by applying his taxes solely to non-
military purposes.” (Dkt. #1, p. 17.) In his opposition, Moore-Backman argues that the United
States has waived its sovereign immunity, in RFRA itself and in 28 U.S.C. § 1346(a)(1), for the
specific he seeks. This is incorrect. While § 1346(a)(1) waives sovereign immunity for refund
actions, it does not waive sovereign immunity for injunctive or declaratory relief. In fact, such relief
is specifically barred by the Declaratory Judgment Act, U.S.C. § 2201 and the Anti-Injunction Act,
26 U.S.C. § 7421. Likewise, although RFRA waives sovereign immunity to sue the United States,
it does not provide for relief barring the collection of federal taxes. See Packard v. United States,
7 F.Supp.2d 143, 144 n.1 (D. Conn. 1998) (noting in a case brought under RFRA that the Anti-

Injunction Act nevertheless prohibits “an injunction against the payment of any future, potential
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penalties™). ‘
CONCLUSION

For the foregoing reasons, and for the reasons contained in the United States’ motion to
dismiss, the United States respectfully requests that this Court grant the United States’ motion and
dismiss the complaint with prejudice. The United States also requests that this Court grant any other

relief to which it may be entitled.

DATED this 4th day of December, 2009.

DENNIS K. BURKE
United States Attorney

By: /s Caroline A. Newman
CAROLINE A. NEWMAN
U.S. Department of Justice
P.O. Box 683

Ben Franklin Station
Washington, D.C. 20044

Attorneys for the United States
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DENNIS K. BURKE

United States Attorney

District of Arizona

Evo A. DeConcini Courthouse
405 West Congress St., Suite 4800
Tuscon, Arizona 85801-5040
Telephone: (520) 620-7300

CAROLINE A. NEWMAN
Trial Attorney, Tax Division
U.S. Department of Justice

P.O. Box 683

Ben Franklin Station \
Washington, D.C. 20044-068
Telephone: (202) 305-2558
Caroline.A.Newman@usdoj.gov
Western. TaxCivil@usdoj.gov

Attorneys for the United States of America

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

CHRISTOPHER D. MOORE-BACKMAN,
Case No. 4:09-cv-00397-TUC-BPV

Plaintiff,
V. CERTIFICATE OF SERVICE
UNITED STATES OF AMERICA
Defendant.

I HEREBY CERTIFY that service of the foregoing UNITED STATES’ REPLY
MEMORANDUM IN SUPPORT OF ITS MOTION TO DISMISS has been made this 4th day
of December, 2009, by filing electronic copies using the Court’s CM/ECF system and by placing a
true and correct copy thereof in the United States Mail addressed to:
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Christopher D. Moore-Backman
1565 Elm St, #2
Chico, CA 95928

/s Caroline A. Newman
CAROLINE A. NEWMAN
Trial Attorney, Tax Division
U.S. Dept. of Justice







